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Summary Sheet

Meeting dates: January 17, 2020 — Meeting
Agenda item: Whale Entanglements in the Coastal Crab Fishery — Decision
Presenter(s): Michele Culver and Heather Hall, Intergovernmental Ocean Policy

Background summary:

In 2019, we briefed the Commission on the status of gray whale and humpback whale
entanglements in the coastal Dungeness crab fishery in January, May, and October. As part of
those briefings, we indicated that:

o There has been a relative increase in whale entanglements West Coast-wide, each
year in 2015-2018, compared to the average number confirmed in 2000-2014,

o These included humpback whale entanglements in the coastal crab fishery, some of
which are listed under the Endangered Species Act (ESA),

e WDFW had sent a letter to NOAA indicating our intent to apply for an incidental take
permit under ESA Section 10 for the coastal crab fishery,

¢ WDFW had been contacted by the Center for Biological Diversity who had filed a
lawsuit against the California Department of Fish and Wildlife regarding interactions
with ESA-listed species in California fisheries, and

e WDFW held workshops this spring with coastal crab fishery participants to identify
potential regulatory changes to reduce whale entanglements.

In October, we also briefed the Commission on proposed rules intended to reduce the risk of
whale entanglements in the coastal crab fishery (attached). There was an opportunity for public
comment at that meeting and at a WDFW public hearing on November 6, 2019.

The purpose of this agenda item is for WDFW staff to summarize the public comments we
received and present our recommendations, and for the Commission to decide whether to
adopt the proposed rule changes.

Staff recommendations:

1. Adopt revisions as presented in CR-102 to:
WAC 220-340-430,
WAC 220-340-435, and
WAC 220-340-480, except for WAC 220-340-430(6)(b)(i) and (ii), adopt a line marking
requirement of 12 inches and include an effective date of December 1, 2020.

2. Delegate the rulemaking authority to the Director for the specific coastal Dungeness
crab fishery gear marking requirements.

Policy issue(s) and expected outcome:

The coastal Dungeness crab fishery has had interactions with gray whales and humpback
whales, which have increased in recent years, and two of the ESA-listed distinct population
segments of humpback whales frequent the Washington coast in areas that overlap with the
crab fishery. WDFW staff worked extensively with the crab fishery participants and other
interested stakeholders to develop and discuss regulatory changes that would reduce the
likelihood of whale entanglements in the coastal Dungeness crab fishery.
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Fiscal impacts of agency implementation:

The expected costs to license owners to comply with the proposed rule changes for the
summer buoy tag and line marking requirement, and resulting from the pot limit reduction, are
expected to be relatively minor. The summer buoy tag requirement will only apply to those
license holders who choose to continue fishing after May 1. Historical data shows that
participation in the crab fishery typically drops off significantly beginning in April as most of the
harvestable resource has been taken by that time and fishers engage in other fishing
opportunities. The cost of summer buoy tags for the reduced pot limits of 200 and 330 at the
current cost of $1.25 per tag would be $250 and $413, respectively, which is less than two-
tenths of one percent of the average license holder’s ex-vessel revenue from crab.

Regarding line marking, the proposed rule does not specify how the gear must be marked
other than the location and color. As such, there are multiple ways that fishers may choose to
comply with the rule (e.g., painting a section of line, weaving colored twine into the main line).
Input from the crab industry participants suggests that the costs for the materials are relatively
negligible, but that there will be a time investment for each license holder associated with
marking their gear.

Relative to the costs resulting from the reduced pot limit, this will vary on an individual basis
and it is difficult to predict how the fishery participants—collectively—will be affected. In
general, some fishery participants have indicated that they can be more efficient with fewer
pots, and others have said that the reduction may mean that they will move their gear more
often, so where the efficiency break point is for each individual harvester varies.

In attempting to assess the potential fiscal impacts, staff examined the catch data from July 1
through September 15, 2019, when the reduced pot limit had been in place and compared it to
other seasons during the same timeframe and did not note any differences. Again, it is difficult
to predict what the effect would be on an individual basis by implementing the reduction on
May 1, rather than July 1, but given the reduction in fishery participation that typically occurs
beginning in April, the anticipated effect on the fishery as a whole would be relatively minor.

Additionally, during the initial phase of the rule development process, WDFW considered an
option for a 50 percent reduction in the pot limit, and received feedback that 50 percent was too
onerous, but that a 33 percent reduction could be supported.

Public involvement process used and what you learned:

WDFW received public comment on the proposed rule changes at the October 2019
Commission meeting, at a public hearing on November 6, 2019, and by e-mail. The following is
a summary of the comments we heard:

» General support for using only the amount of gear necessary

» Mostly support for pot limit reduction—some would like it in place year-round—and for
summer buoy tag requirement

* One comment that there would be adverse economic impacts from the pot limit
reduction without specificity

» Concern with 18-inch line marking requirement, but general support for reducing it to 12
inches

» Concern with implementing line marking mid-season, but general support for
requirement for next season (2020-2021)

» General desire for more discussion on line marking configurations before finalizing
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Action requested and/or proposed next steps:

WDFW staff requests that the Commission consider adopting the proposed rules with the
revisions as described, and the delegation of authority to the Director. If adopted, WDFW staff
would send a letter to license owners accompanying these rule changes and explain that the
intent is to signal to fishery participants that the line marking requirements will be in effect at
the start of the 2020-21 season, but that the details (e.g., length and placement of mark, color,
method) will be finalized through further discussions with fishery participants, and our
coordination efforts with NOAA, Oregon, and California, over the summer.

Depending on how far we get with those respective discussions, there may not be any changes
to the line marking rules (best case) or the line marking rule may be delayed if we do not have
agreement by the other states, in particular, on line marking implementation.

In any event, staff propose that the Director keep the Commissioners apprised of our progress
and bring any major changes to the Commission’s attention, as appropriate.

Draft motion language:

Motion 1:

I move that the Commission adopt revisions as presented by staff in the CR-102 to:
WAC 220-340-430,
WAC 220-340-435, and
WAC 220-340-480, except for WAC 220-340-430(6)(b)(i) and (ii), adopt the revisions
displayed in Attachment A, which include an effective date of December 1, 2020 and a
12-inch marking requirement.

Motion 2:
I move that the Commission delegate the rulemaking authority to the Director for the specific
coastal Dungeness crab fishery gear marking requirements.

Form revised 2-15-18
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Attachment A
Proposed Revisions to WAC 220-340-430
...(6) Coastal commercial crab fishery line requirements.
(a) All crab posts used in the coastal Dungeness crab fishery shall be set to use only the amount of

line necessary to compensate for tides, currents, and weather.

(b) (i) Beginning December 1, 2020, it is unlawful for a coastal Dungeness crab fishery license
holder to use line that connects the main buoy to the crab pot that is not marked sufficiently to
identify it as gear used in the Washington coastal Dungeness crab fishery.

(ii) Each shellfish pot used in the Washington coastal commercial Dungeness crab fishery
must be rigged with line that is marked with 48-12 inches of red, no more than one fathom
from the main buoy and no more than one fathom from the pot....
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CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (December 2017) ?,‘:‘;EE:: f:f::m‘” 17,2019

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 19-19-075

Agency: Department of Fish and Wildlife

Original Notice

1 Supplemental Notice to WSR

] Continuance of WSR __

Preproposal Statement of Inquiry was filed as WSR 19-10-059 ; or
1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW .

Title of rule and other identifying information: (describe subject) WAC 220-340-430 Commercial crab fishery — Gear
requirements, WAC 220-340-435 Commercial crab fishery — Shellfish pot requirements, WAC 220-340-480 Commercial crab
fishery — Gear limits — Coastal, WAC 220-340-490 Commercial crab fishery — Coastal gear recovery permits.

Hearing location(s):

Date: Time: Location: (be specific) Comment:
November 6, 2019 9:00 a.m. |Montesano City Hall
112 North Main Street
Montesano, WA 98563
Date of intended adoption: on or after January 3, 2020 (Note: This is NOT the effective date)
Submit written comments to:

Name: Heather Hall
Address: Post Office Box 43200
Olympia WA
Email: Heather.Hall@dfw.wa.gov
Fax:
Other:
By (date) _
Assistance for persons with disabilities:
Contact Dolores Noyes
Phone: 360-902-2349
Fax:
TTY:
Email: [ 2 gov
Other:
By (date)
Purpose of the proposal and its anticipated effects, including any changes in existing rules: These proposed rule

changes would reduce the risk of coastal commercial Dungeness crab gear becoming entangled with marine mammals
including humpback whales, which are listed under the Endangered Species Act.

Changes would require crab line that connects a crab pot to the buoy at the surface be marked in manner that makes it
identifiable and the amount of line used be only that which is necessary to compensate for tides, currents and weather. In
addition, permanent pot limits would be reduced beginning May 1 through the end of the season on September 15™ and the
amount of replacement tags would be reduced. A summery buoy tag would be required beginning May 1 which would
distinguish it from crab gear that is allowed prior to May 1. Derelict gear recovery would be allowed beginning June 1 for all
crab gear that does not possess a summer buoy tag.

Page 1 of 4
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Reasons supporting proposal: Large whale entanglements have increased along the west coast in recent years; these
proposed changes are intended to reduce the risk that Washington coastal commercial Dungeness crab gear becomes
entangled with whales. Whale disentanglement responders have recommended that reducing the amount of slack line at the
surface may reduce the risk that whales will become entangled in excess line. One of the larger data gaps in understanding
whale entanglements is not being able to identify gear entangled on a whale, line marking requirements will improve the
information collected and help disentanglement teams and fishery managers understand whale entanglements better.

A reduced pot limit from May 1 through September 15" will reduce the amount of gear in the water by at least one-third
during the time that whales are more common off the Washington coast. Requiring a different buoy tag during the summer
compared to the one used during the winter will allow derelict gear recovery to begin earlier when conditions are more
favorable and will reduce the amount of lost or abandoned gear in the water. With the new requirements for a reduced pot
limit and summer buoy tags, the period where replacement tags are available will be shortened reducing the need for
additional replacement tags.

Statutory authority for adoption: RCW 77.040.020, 77.12.045, and 77.12.047

Statute being implemented: RCW 77.040.020, 77.12.045, and 77.12.047

Is rule necessary because of a:

Federal Law? ] Yes No
Federal Court Decision? ] Yes No
State Court Decision? ] Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) I Private
I Public
[J Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Heather Hall 1111 Washington St. SE, Olympia, WA 360-902-2487
Implementation:  Dan Ayres 48 Devonshire Road, Montesano, WA 360-249-1209
Enforcement: Chief Steve Bear 1111 Washington St. SE, Olympia 360-902-2373
Is a school district fiscal impact statement required under RCW 28A.305.1357 ] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?
] Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
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TTY:
Email:
Other:
No: Please explain:

Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[J This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

I This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(9)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No  Briefly summarize the agency’s analysis showing how costs were calculated. A more-than-minor-cost “means a cost
per business that is less than three-tenths of one percent of annual revenue or income, or one hundred dollars, whichever is
greater.” (RCW 19.85.020(2)).

New costs to all license owners that participate in the coastal crab fishery could result from the requirement to mark the line
that goes from the pot to the buoy and the cost of buoy tags for the summer fishery.

The proposed rule does not specify how the line must be marked other than the location and the color of marking. The
proposed rule language is purposely broad to allow license owners to be innovative and find ways to minimize the cost of
marking line. Input from participants on the Coastal Dungeness Crab Advisory Board suggest that the cost of line marking
would be negligible.

Only license owners that chose to fish from May through September 15t would incur the new cost of purchasing summer
buoy tags. Historical data shows that participation in the Dungeness crab fishery drops off beginning in April as the majority
of the crab resource has been harvested and participants move on to other fisheries that contribute to their business portfolio.
Initial cost estimates based on recent year’s ex-vessel revenues (2013-14 through 2017-18) suggest that the cost of summer
buoy tags would not reach the minor cost threshold. Three tenths of one percent of the past five-year’s average ex-vessel
revenue (per vessel) from the Dungeness crab fishery ranges from approximately $570 to $820. The cost of summer buoy
tags under the reduced pot limits of 200 and 330, at the current cost of $1.25 per tag, would be $250 and $412.50 for the 200
and 330 pot limits respectively, below the lowest minor cost threshold.

U Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name: Heather Hall
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Address: 1111 Washington St. SE, Olympia, WA
Phone: 360-902-2487

Fax: 360-902-2943

TTY:

Email:

Other:

Date: September 17, 2019 Signature:

Name: Jacalyn M Hursey

Title: Rules Coordinator

7. Husuey
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AMENDATORY SECTION (Amending WSR 17-17-104, filed 8/18/17, effective
9/18/17)

WAC 220-340-430 Commercial crab fishery—((Buoy—tag,—pot—tag,
and-buey)) Gear requirements. (1) Buoy tag and pot tag required.

(a) It 1is unlawful to place in the water, pull from the water,
possess on the water, or transport on the water any crab buoy or crab
pot without an attached buoy tag and pot tag that meet the require-
ments of this section, except as provided by (b) and (c) of this sub-
section. A wviolation of this subsection 1is punishable under RCW
77.15.520((+)) Commercial fishing—Unlawful gear or methods—Penalty.

(b) Persons operating under a valid coastal gear recovery permit
as provided in WAC 220-340-440 may possess crab pots or buoys missing
tags or bearing the tags of another license holder, provided the per-
mittee adheres to provisions of the permit. Failure to adhere to the
provisions of the permit is a gross misdemeanor, punishable under RCW
77.15.750 Unlawful use of a department permit—Penalty.

(c) Persons operating under a valid coastal gear transport permit
as provided in WAC 220-340-440 may possess crab pots or buoys bearing
the tags issued by another state, provided the permittee adheres to
provisions of the permit. Failure to adhere to the provisions of the
permit is a gross misdemeanor, punishable under RCW 77.15.750 Unlawful
use of a department permit—Penalty.

(2) Commercial crab fishery pot tag requirements: Each shellfish
pot used in the commercial crab fishery must have a durable, nonbiode-
gradable tag securely attached to the pot that is permanently and
legibly marked with the license owner's name or license number and
telephone number. If the tag information is illegible, or the tag is
lost for any reason, the pot is not in compliance with state law. A
violation of this subsection 1is punishable under RCW 77.15.520((+))
Commercial fishing—Unlawful gear or methods—Penalty.

(3) Commercial crab fishery buoy tag requirements.

(a) The department issues crab pot buoy tags to the owner of each
commercial crab fishery license upon payment of an annual buoy tag fee
per crab pot buoy tag. Prior to setting gear, each Puget Sound crab
license holder must purchase 100 tags, and each coastal crab fisher
must purchase 300 or 500 tags, depending on the crab pot limit as-
signed to the license.

(b) In coastal waters each crab pot must have the department-is-
sued buoy tag securely attached to the first buoy on the crab pot buoy
line (the buoy closest to the crab pot), and the buoy tag must be at-
tached to the end of the first buoy, at the end away from the crab pot
buoy line.

(c) In Puget Sound, all crab buoys must have the department-is-
sued buoy tag attached to the outermost end of the buoy line.

(d) If there is more than one buoy attached to a pot, only one
buoy tag is required.

(e) Replacement crab buoy tags.

(1) Puget Sound: The department only issues additional tags to
replace lost tags to owners of Puget Sound commercial crab fishery 1li-
censes who obtain, complete, and sign a declaration, under penalty of
perjury, 1in the presence of an authorized department employee. The
declaration must state the number of buoy tags lost, the location and
date where the licensee last observed lost gear or tags, and the pre-
sumed cause of the loss.

[ 11 0TS-1669.2

9of 14



(ii) Coastal: The department only issues replacement buoy tags
for the coastal crab fishery beginning March 1 and after a signed af-
fidavit is received by an authorized department employee. The affida-
vit must be signed by the primary or alternate operator fishing the
commercial crab gear and state the number of buoy tags lost, the loca-
tion and date where the licensee last observed lost gear or tags, and
the presumed cause of the loss.

(A) Coastal crab license holders with a 300-pot limit may replace

lost tags according to the following schedule: ((4F—Peried—3+)) March
1 through April 30, up to 10 tags.
((ITT\ Doyra =~ o) A4 + o n- + N~ T + n moe + 1 15 + N~ +
\J.J.[ P S WP S B W AW § L., \J L/L\_A.\_A.J_ C 17T J.L/LJ. l.u\j»_) W LTCTTT 1T IO 18 CITITTT  — \.(_/Lk_ju_) |y
N | ERPS R T A B Sl SR T v 2N =l 2 A £ Do a = .) ) )
[ = LT oo O A8 L_J.J.J.U\_A\jll CTT J.J.\_A A p. i S S W AW § -

(B) Coastal crab license holders with a 500-pot limit may replace

lost tags according to the following schedule: ((4F—Peried—3+)) March
1 through April 30, up to 15 tags.
(T TN Doy A o) 1N ~ A + o n EEIEN IS JC - B~ SN me +h 2B + o +
((\ J.[ P S NP S W AW § L., 1T €7 S\ S U I Ny WS S U R ) @ R Y L.(_A\js_) W LT CTTT T IO 18 CITITAIT e, L_(_A.\ju_) | wy
=~ T aoariaA +h oo~ A £ Do =)
[ =y oo O A8 L_J.J.J.U\_A\jll CIT YWy A . . I S W AW § e
Ak Rearn]l a~namanr + N NPT Ao ENEYN A £1 A ~ o £~ 11 I
\ [ L b/J.(_A.\_/ TTT TTC L_(_A.\j b/ [ N SR W AW W ) [ e =y A8 [ S A8 (@ yw) O 1T I OWLO
HH—Period—2+—May—F+—throggh—Junre—30<)) (C) No replacement tags

will be issued for the current season after ((dudty)) May 1.

(D) In the case of extraordinary loss of crab pot gear, the de-
partment may issue replacement tags in excess of the amount listed in
this subsection on a case-by-case basis.

(4) A violation of subsection (3) of this section is a gross mis-
demeanor, punishable under RCW 77.15.520((+)) Commercial fishing—Un-
lawful gear or methods—Penalty.

(5) Commercial crab fishery buoy requirements.

(a) All buoys attached to commercial crab gear must consist of a
durable material and remain floating on the water's surface when 5
pounds of weight is attached.

(b) No buoys attached to commercial crab gear in Puget Sound may
be both red and white in color unless a minimum of 30 percent of the
surface of each buoy is also prominently marked with an additional
color or colors other than red or white. Red and white colors are re-
served for personal use crab gear as described in WAC 220-330-020.

(c) It is unlawful for any coastal Dungeness crab fishery license
holder to fish for crab unless the license holder has registered the
buoy brand and buoy color(s) to be used with the license. A license
holder may register only one unique buoy brand and one buoy color
scheme with the department per license. Persons holding more than one
state license must register buoy color(s) for each license that are
distinctly different. The buoy color(s) will be shown in a color pho-
tograph.

(1) All buoys fished under a single license must be marked in a
uniform manner with one buoy brand number registered by the license
holder with the department and be of identical color or color combina-
tions.

(ii) It is unlawful for a coastal Dungeness crab fishery license
holder to fish for crab using any other buoy brand or color(s) than
those registered with and assigned to the license by the department.

(6) Coastal commercial crab fishery line requirements.

(a) All crab pots used in the coastal Dungeness crab fishery
shall be set up to use only the amount of line necessary to compensate
for tides, currents, and weather.

[ 2 ] 0TS-1669.2
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(b) (1) It is unlawful for a coastal Dungeness crab fishery 1i-
cense holder to use line that connects the main buoy to the crab pot
that is not marked sufficiently to identify it as gear used in the
Washington coastal Dungeness crab fishery.

(1i) Fach shellfish pot used in the Washington coastal commercial
Dungeness crab fishery must be rigged with line that is marked with 18
inches of red in at least two places. At a minimum, 18 inches of line
must be marked in red, no more than one fathom from the main buoy and
no more than one fathom from the pot.

(7) Violation of subsection (5) of this section is a gross misde-
meanor, punishable under RCW 77.15.520((+)) Commercial fishing—Unlaw-
ful gear or methods—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-340-435 Commercial crab fishery—Shellfish pot require-
ments. (1) Commercial gear limited to pots ((and—=xingmnets)). It is
unlawful to take or fish for crab for commercial purposes except with
shellfish pots ((ampd—ring—nrets)).

(2) Commercial gear escape rings and ports defined. It is unlaw-
ful to use or operate any shellfish pot gear in the commercial Dunge-
ness crab fishery unless the gear meets the following requirements:

(a) Pot gear must have 2 or more escape rings or ports;

(b) Escape rings or ports must be 4-1/4 inches inside diameter or
larger; and

(c) Escape rings or ports must be located in the upper half of
the trap.

(3) Maximum size for commercial crab pots. It is unlawful to use
a crab pot greater than 13 cubic feet in volume to fish for or take
Dungeness crab from state or offshore waters for commercial purposes.

(4) Groundline gear is unlawful. It is unlawful to attach or con-
nect a crab pot or ring net to another crab pot or ring net by a com-
mon groundline or any other means that connects crab pots together.

(5) Penalty. Violation of this section is a gross misdemeanor,
punishable under RCW 77.15.520 Commercial fishing—Unlawful gear or
methods—Penalty, or RCW 77.15.522 Unlawful use of shellfish gear for
commercial purposes—Penalty, whichever is applicable depending on the
circumstances of the violation.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-340-480 Commercial crab fishery—Gear limits—Coastal.
(1) Coastal crab pot limit.

(a) It is unlawful for a person to take or fish for Dungeness
crab for commercial purposes in Grays Harbor, Willapa Bay, the Colum-
bia River, or waters of the Pacific Ocean adjacent to the state of
Washington unless the person's Dungeness crab coastal fishery license
or the equivalent Oregon or California Dungeness crab fishery license

[ 3 ] 0TS-1669.2
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is assigned a crab pot limit. A violation of this subsection is pun-
ishable under RCW 77.15.520((+)) Commercial fishing—Unlawful gear or
methods—Penalty.

(b) It is unlawful for a person to deploy or fish more shellfish
pots than the number of shellfish pots assigned to the license held by
that person. A violation of this subsection is a gross misdemeanor,
punishable under RCW 77.15.520( (7)) Commercial fishing—Unlawful gear
or methods—Penalty.

(c) It is unlawful to use any vessel other than the vessel desig-
nated on a license to operate or possess shellfish pots assigned to
that license. A violation of this subsection is a gross misdemeanor,
punishable under RCW 77.15.530((+)) Unlawful use of a nondesignated
vessel—Penalty.

(d) It is unlawful for a person to take or fish for Dungeness
crab or to deploy crab pots unless the person is in possession of val-
id documentation issued by the department that specifies the crab pot
limit assigned to the license. A violation of this subsection is a
misdemeanor, punishable under RCW 77.15.540((+)) Unlawful use of a
commercial fishery license—Penalty.

(e) Beginning May 1, through September 15, it is unlawful to
leave Dungeness crab pots deployed in Grays Harbor, Willapa Bay, Co-
lumbia River, or waters of the Pacific Ocean adjacent to the state of
Washington for more than 21 consecutive days without making a Dunge-
ness crab landing.

(2) Grays Harbor pot limit of 200. It is unlawful for any person
to take or fish for crab for commercial purposes 1in Grays Harbor
(Catch Area 60B) with more than 200 shellfish pots in the aggregate.
It is unlawful for any group of persons using the same vessel to take
or fish for crab for commercial purposes in Grays Harbor with more
than 200 shellfish pots. Violation of this subsection is a gross mis-
demeanor, punishable under RCW 77.15.520((+)) Commercial fishing—Un-
lawful gear or methods—Penalty.

(3) Determination of permanent coastal crab pot limits.

(a) The number of crab pots assigned to a Washington Dungeness
crab coastal fishery license, or to an equivalent Oregon or California
Dungeness crab fishery 1license 1is Dbased on documented landings of
Dungeness crab taken from waters of the Pacific Ocean south of the
United States/Canada border and west of the Bonilla-Tatoosh line, and
from coastal estuaries in the states of Washington, Oregon, and Cali-
fornia. Documented landings may be evidenced only by wvalid Washington
state shellfish receiving tickets, or equivalent wvalid documents from
the states of Oregon and California, which show Dungeness crab were
taken between December 1, 1996, and September 16, 1999. Such documents
must have been received by the respective states no later than October
15, 1999.

(b) The following criteria is used to determine and assign a crab
pot limit to a Dungeness crab coastal fishery license, or to an equiv-
alent Oregon or California Dungeness crab fishery license:

(i) The three "gqualifying coastal Dungeness crab seasons" are
from December 1, 1996, through September 15, 1997; from December 1,
1997, through September 15, 1998; and from December 1, 1998, through
September 15, 1999. 0Of the three qualifying seasons, the one with the
most poundage of Dungeness crab landed on a license determines the
crab pot limit for that license. A crab pot limit of 300 will be as-
signed to a license with landings totaling up to 35,999 pounds and a
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crab pot limit of 500 will be assigned to a license with landings to-
taling 36,000 pounds of crab or more.

(ii) Landings of Dungeness crab made in the states of Oregon or
California on wvalid Dungeness crab fisheries licenses during a quali-
fying season may be used for purposes of assigning a crab pot limit to
a Dungeness crab fishery license, provided that documentation of the
landings 1is provided to the department by the Oregon department of
fish and wildlife and/or the California department of fish and game.

(iii) Landings of Dungeness crab made in Washington, Oregon, and
California on wvalid Dungeness crab fishery licenses during a qualify-
ing season may be combined for purposes of assigning a crab pot limit,
provided that the same vessel was named on the licenses, and the same
person held the licenses. A crab pot limit assigned as a result of
combined landings is invalidated by any subsequent split in ownership
of the licenses. No vessel named on a Dungeness crab fishery license
will be assigned more than one coastal crab pot limit.

(4) Appeals of coastal crab pot limits. An appeal of a crab pot
limit by a coastal commercial license holder must be filed with the
department on or before October 18, 2001. The shellfish pot limit as-
signed to a license by the department will remain in effect until such
time as the appeal process is concluded.

(5) Summer management period - Pot limits. Beginning May 1
through September 15, it is unlawful for a person to deploy or fish
more than the specified reduced pot 1limit assigned to each license.
FEach pot deployed during the summer management period must possess a
summer buoy tag.

(a) Ticenses with a permanent pot limit of 500 will be assigned a
reduced pot limit of 330 pots.

(b) Ticenses with a permanent pot limit of 300 will be assigned a
reduced pot limit of 200 pots.

(c) It is unlawful to deploy gear that includes tags other than
the summer buoy tag.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-340-490 Commercial crab fishery—Coastal gear recovery
permits. (1) Emergency coastal crab gear recovery permit. Emergency
permits are granted on a case-by-case basis to allow crab fishers to
recover shellfish pots that were irretrievable at the end of the law-
ful season opening due to extreme weather conditions. The director or
director's designee may grant an emergency coastal crab gear permit
once a commercial crab season is closed. Crab fishers must notify and
apply to the department's enforcement program for such emergency per-
mits within 24 hours prior to the close of the commercial crab season.

(2) Coastal crab gear recovery permit. 15 days after the close of
the primary coastal commercial crab season, the director or director's
designee may grant a coastal crab gear recovery permit for licensed
coastal Dungeness crab fishers to recover crab pots that remain in the
ocean and belong to state licensed fishers.

(3) It is unlawful to fail to follow the provisions of a coastal
crab gear recovery permit. Violation of this section is a misdemeanor,

[ 51 0TS-1669.2

13 of 14



punishable under RCW 77.15.750 Unlawful use of a department permit—
Penalty.
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Decision: Coastal Dungeness Crab
Fishery Whale Entanglements

Fish and Wildlife Commission Meeting — January 17, 2020

Michele Culver and Heather Hall
Intergovernmental Ocean Policy

Overview

* Issue Summary

* WDFW Actions in 2019

* Review Proposed Regulatory Changes in Rulemaking Package
* Summary of Public Comments

* WDFW Recommendations




Key Management Issues

Whale Presence
* Shifting distribution of whales off the West Coast s
* Varying environmental conditions influence distribution of prey

Fisheries
* Whale interactions difficult to estimate and predict
* May not be “one size fits all” solution (e.g., gear regulations)

Management Framework
¢ Reconciliation of MMPA and ESA standards

- April 1o October

British
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Distribution
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NOAA 2018 Update: West Coast Whale Entanglements

2017 2018

West Coast Total 31 46

Subset Attributed to Fishery 14 24
WA Coastal Crab Fishery 2 humpback, 1 gray 1 humpback, 3 gray
Tribal Coastal Crab Fishery -- 1 humpback
CA Coastal Crab Fishery 4 humpback, 1 blue, 1 gray 7 humpback
OR Coastal Crab Fishery -- 1 humpback, 1 gray
Crab Fishery — State Unknown -- 1 humpback
Sablefish Trap/Coonstripe Shrimp 1 humpback --
CA Spot Prawn Trap Fishery -- 2 humpback
Gillnet Fisheries 4 gray 4 humpback, 3 gray

WDFW Actions in 2019

* Commission Briefings — January, May, October \

* Stakeholder Workshops — March, April, September, and November
* Discuss whale entanglement issue
* Status of West Coast humpback whale stocks and NOAA efforts
* Review and discuss potential management measures

* Rulemaking:
* July 1 — Implement emergency rule to reduce pot limits by about 1/3
* August 15 — Crab Advisory Board meeting to develop proposed rules
* Sept 18 - Filed proposed rule changes (CR-102)

* Oct 2 — CR-102 published in state register, mailed to all license holders with
explanatory letter and notice of public comment opportunities

* Nov 6 — Public hearing on proposed rules
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Proposed Rule Change # 1:
Require only the amount of line necessary

* Revises WAC 220-340-430(6)(a)

* Effective beginning effective
date of the rule (30 days after
adoption), and remain in place
year-round after that

Proposed Rule Change # 2:
Reduce pot limit and require summer buoy tag

. Humpback Whale Entanglements with WA Coastal Crab Gear and
* Revises WAC 220-340- Unknown Gear (2008-2018, by Month)

480(5)(a) and (b)
* Effective May 1, 2020;

required annually from
May 1 of each year

o - N w B wv (o)} ~ o

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
WA Crab Gear Unknown Gear
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Proposed Rule Change # 3:
Replacement buoy tags

* Revises WAC 220-340-430
* Effective May 1, 2020; required annually from May 1 of each year

Proposed Rule Change # 4:
Require line marking specific to WA e
« Revises WAC 220-340-430(6)(b)(i) and (ii) -

Surface

Buoy

* Currently, as written, this change would be One (1) fathom
implemented on the effective date of the rule ke ,edH

* In October, WDFW recommended delaying
implementation until May 1, 2020

o

* In response to public comments, we have revised TENhe fedu
our recommendations:
* Delay implementation until December 1, 2020, and Crab Pot

* Reduce the line marking requirement to 12 inches
(rather than 18)

One (1) fathom

Ocean floor




1/14/2020

Proposed Rule Change # 5:
Remove reference to “ring nets” as
commercial gear

* Revises WAC 220-340-435

* Effective beginning effective date of the rule, and remain in place
year-round after that

Summary of Public Comments

* General support for using only the amount of gear necessary

* Mostly support for pot limit reduction—some would like it in place year-
round—and for summer buoy tag requirement

* One comment that there would be adverse economic impacts from the
pot limit reduction without specificity

 Concern with 18-inch line marking requirement, but general support for
reducing it to 12 inches

* Concern with implementing line marking mid-season, but general support
for requirement for next season (2020-2021)

* General desire for more discussion on line marking configurations before
finalizing
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WDFW Staff Recommendations

1. Adopt revisions as presented in CR-102 to:
WAC 220-340-430,
WAC 220-340-435,
WAC 220-340-480,

Except for WAC 220-340-430(6)(b)(i) and (ii), adopt a line marking

requirement of 12 inches and include an effective date of December
1, 2020.

2. Delegate the rulemaking authority to the Director for coastal
Dungeness crab fishery gear marking requirements.

Questions?
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