Compensation for Livestock Damage by Wolves

220-440-170 and 220-440-180
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Summary Sheet

Meeting dates: January 19-20, 2018

Agenda item: Compensation for livestock damage by Wolves — Decision

Presenter(s): Dan Brinson, Conflict Section Manager, Game Division, Wildlife
Program

Background summary:

Per WDFW'’s Wolf Conservation and Management Plan and WAC Section 220-440, livestock
producers may be eligible for compensation for damage to livestock caused by wolves. The
department has a compensation program for both direct (i.e., death or injury) and indirect (i.e.,
greater than normal losses, reduced weight gain, and reduced pregnancy rates) impacts to
livestock by wolves.

To date, the department has received 16 claims since 2012 for livestock damage caused by
wolves. Compensation was paid for damage to cattle, sheep, and a guard dog. Payments
totaled $35,643.65 for 14 direct claims and $65,648.19 for two indirect claims, for a combined
total of $101,291.84 in six years (average of $16,881.97 per year; no claims were paid in 2013
and 2014).

The Department is recommending a few changes to two WACSs associated with compensation,
to increase clarity, streamline the process, and for consistency with state law and the wolf plan.
Highlights include:
¢ Aligning specific language in WAC 220-440-170 with RCW 77.36.110, so that a
livestock producer must exhaust all available compensation from non-profit
organizations before receiving payment from WDFW,
¢ Clarifying a livestock producer can use an independent assessor, or market sales
receipts from their last sale or their next upcoming sale to estimate the value of their
damaged livestock, and
e Aligning language in WAC 220-440-180 with the payment schedule in the wolf plan for
confirmed/probable wolf depredations on grazing areas greater than/less than 100
acres.
¢ Include a floor amendment resulting from public input by adding the term “if applicable”
at the end of the first sentence in WAC 220-440-180(9)(b).

Policy issue(s) you are bringing to the Commission for consideration:

¢ Requiring livestock producer to exhaust all available compensation from non-profit
organizations before receiving payment from WDFW.

e Establishing market value for livestock and guard dog losses from carnivore
depredations.

e Establishing payment schedule for livestock losses from wolf depredations.

¢ Reducing any vagueness in the interpretation of calculating salvage value when
determining the compensation for wolf depredation on bulls.

Fiscal impacts of agency implementation:

The recommended changes are to increase clarity, streamline the process, and for consistency
with state law and the wolf plan. The recommended changes do not represent or create new
fiscal impacts beyond status quo.




Public involvement process used and what you learned:

The proposed changes reflect an initial phase of scoping with livestock producers, wolf
advocates, and Department staff. The proposed changes were also shared with the public
using the standard public input process for rule making and an email notice to members of the
public that signed up to receive department information on wolf conservation and management.

Action requested:
Amend WACs 220-440-170 and 220-440-180 as presented.

Draft motion language:
I move to amend WACs 220-440-170 and 220-440-180 as presented.

Justification for Commission action:

o Amending WACs 220-440-170 and 180 as presented will align the compensation rules
with regard to eligibility requirements, clarify the methods for estimating the value of
damaged livestock, and align the payment schedule for confirmed/probable wolf
depredations with the wolf plan.

e Also, incorporating the recommendation from public input provides for clear
interpretation for the accounting of any salvage value of depredation loss to bulls.

Post decision communications plan:

¢ Stakeholder engagement
o Website
e Washington State Register

Form revised 9/13/17



AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective

3/18/17)

WAC 220-440-170 Payment for livestock damage and other domestic

animals—Limitations. Commercial livestock owners who have worked with

the department to prevent depredation but continue to experience loss-
es, or who experience unforeseen losses, may be eligible to file a
damage claim and receive cash compensation. Cash compensation will on-
ly be provided to livestock owners by the department when specifically
appropriated by the legislature or other funding entity. Damages paya-
ble under this section are limited to the lost or diminished value of
livestock caused by wild bears, cougars, or wolves and shall be paid
only to the owner of the livestock, without assignment. Cash compensa-
tion for livestock losses from bears, cougars, and wolves shall not
include damage to other real or personal property, including other
vegetation or animals, consequential damages, or any other damages ex-
cept veterinarian services may be eligible. However, livestock owners
under written agreement with the department will be compensated con-
sistent with their agreement which may extend beyond the limitations
in this section. The department is authorized to pay the market value

for the eligible livestock or guard dog lost((s)) or the market value



of indirect livestock losses as a result of harassment by wolves, in-

cluding reduced weight gains for livestock, and no more than ten thou-
sand dollars to the livestock owner per claim.

Claims for cash compensation will be denied when:

(1) Funds for livestock compensation have not been specifically
appropriated by the legislature or other funding entity;

(2) The claim is for livestock other than sheep, cattle, or hors-
es, when only state funds are available; or any domestic animals not
allowed by the funding entity;

(3) The owner fails to provide the department with an approved
checklist of the preventative and nonlethal means that have been em-
ployed, or the owner failed to comply with the terms and conditions of
his or her agreement(s) with the department;

(4) The owner has accepted noncash compensation to offset live-
stock losses iIn lieu of cash. Acceptance of noncash compensation will
constitute full and final payment for livestock losses within a fiscal
year;

(5) Damages to the livestock or other domestic animals claimed
are covered by insurance or are eligible for payment from ((ether—en-

tities)) nonprofit organizations. However, any portion of the damage




not covered by ((ethers)) nonprofit organizations is eligible for fil-

ing a claim with the department;

(6) The owner fails to provide on-site access to the department
or designee for inspection and investigation of alleged attack or to
verify eligibility for claim;

(7) The owner has not provided a completed written claim form and
all other required information, or met required timelines prescribed
within this chapter;

(8) No claim will be processed i1f the owner fails to sign a
statement affirming that the facts and supporting documents are truth-
ful to the best of the owner®s knowledge; or

(9) The owner or designee has salvaged or rendered the carcass or
allowed i1t to be scavenged without an investigation completed under
the direction of the department.

[Statutory Authority: RCW 77.04.012, 77.04.013, 77.04.020, 77.04.055,
and 77.12.047. WSR 17-05-112 (Order 17-04), recodified as 8 220-440-
170, filed 2/15/17, effective 3/18/17. Statutory Authority: RCW
77.04.012, 77.04.055, 77.12.047, 77.12.240, chapter 77.36 RCW, and
2013 c 329. WSR 13-22-056 (Order 13-282), 8§ 232-36-200, filed 11/4/13,
effective 12/5/13. Statutory Authority: RCW 77.04.012, 77.04.020,

77.04.055, and 77.36.120. WSR 13-05-003 (Order 13-19), § 232-36-200,



filed 2/6/13, effective 3/9/13. Statutory Authority: RCW 77.04.012,
77.04.020, and 77.04.055. WSR 10-13-182 (Order 10-156), § 232-36-200,

filed 6/23/10, effective 7/24/10.]



AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective

3/18/17)

WAC 220-440-180 Application for cash compensation for livestock
damage or domestic animal—Procedure. Pursuant to this section, the
department may distribute money specifically appropriated by the leg-

islature or other funding entity to pay commercial livestock or guard

dog losses caused by wild bear, cougar, or wolves in the amount of up
to ten thousand dollars per claim unless, following an appeal, the de-
partment is ordered to pay more (see RCW 77.36.130(2)). The department
will develop claim procedures and application forms consistent with

this section for cash compensation of commercial livestock or guard

dog losses. Partnerships with other public and private organizations
to assist with completion of applications, assessment of losses, and
to provide funding for compensation are encouraged.

Filing a claim:

(1) Claimant must notify the department within twenty-four hours
of discovery of livestock or other domestic animal attack or as soon

as fTeasible.



(2) Damage claim assessment of amount and value of ((doemestic—an-

+mal)) eligible livestock or guard dog loss is the primary responsi-

bility of the claimant.

(3) Investigation of the loss and review and approval of the as-
sessment will be conducted by the department:

(a) The claimant must provide access to department staff or de-
signees to investigate the cause of death or injury to ((demestic—ani-

mals)) eligible livestock or guard dogs and use reasonable measures to

protect evidence at the depredation site.

(b) Federal officials may be responsible for the investigation
when 1t is suspected that the attack was by a federally listed spe-
cies.

(4) To be eligible a claimant must submit a written statement,

electronic or hard copy, within thirty days of discovery of a loss to

indicate his or her intent to file a claim.
(5) A complete((G—written)) claim package must be submitted to
the department within ninety days of a discovery of an attack on ((de-

mestic—animals—or)) livestock or guard dogs to be eligible for compen-

sation.



(6) A claim form declaration must be signed, affirming that the
information provided is factual and truthful, per the certification
set out In RCW 9A.72.085 before the department will process the claim.

(7) In addition to a completed claim form, a claimant must pro-
vide:

(a) Proof of legal ownership or contractual lease of claimed

livestock.

(b) Records documenting the value of the ((demestic—animal-based

on—etther-market-priceorvalueat-thetimeofF loss)) livestock or

guard dog depending upon the determination for cause of loss.
(c) Declaration signed under penalty of perjury indicating that
the claimant is eligible for the claim, meets eligibility requirements

listed under this chapter and in RCW 77.36.100, 77.36.110, and

77.36.120, and all claim evaluation and assessment information in the
claim application is to the best knowledge of the claimant true and
accurate.

(d) A copy of any insurance policy covering loss claimed.

(e) Copies of applications for other sources of loss compensation
and any payment or denial documentation.

() The department approved checklist of preventative measures

that have been deployed, or documented compliance with the terms and



conditions of the claimant®s agreement with the department, or the di-
rector approved waiver.

Settlement of claims:

(8) Subject to funds appropriated to pay for ((demestic—animal))

livestock or guard dog losses, undisputed claims will be paid up to

ten thousand dollars.

(9) Valuation of the lost livestock;

(a) ((For—leosses—caused-by—wolves,—kHivestoek)) The department may

utilize the services of an independent certified appraiser to assist

in the evaluation of livestock or guard dog claims.

(b) For losses caused by wolves, the compensation value for live-

stock or guard dogs will be based on the value at the time the animal

would normally be sold at market or the cost to replace the animal,

and based on comparable types and/or weight of livestock or guard

dogs, such as comparable calves, steers, cows, ewes, and lambs; except

bulls will be replaced based on the actual purchase price prorated on

a four-year depreciation cycle minus salvage value if applicable. The

market or replacement value will be determined by ((the—market—at—the

10



€b))) an independent certified appraiser, the sales receipts from

the most recent sale of comparable animals by the owner, or the sales

receipts from the next sale of comparable animals by the owner.

(c) The payment amount for wolf depredations to livestock will be

based on the following criteria:

(i) Where the livestock grazing site was greater than or equal to

one hundred acres, there is a rebuttable presumption that the number

of commercial livestock wolf depredations that are eligible for com-

pensation is twice the number of wolf livestock depredations document-

ed by the department, unless all remaining livestock are accounted

for. On these grazing sites, the payment for each confirmed wolf dep-

redation will be the full market value for two commercial livestock.

The payment for each probable wolf depredation will be half the full

market value for two commercial livestock. Payments will be reduced by

half 1t all the remaining livestock are accounted for.

(i1) Where the livestock grazing site was less than one hundred

acres, there i1s a rebuttable presumption that all the commercial live-

1"



stock wolf depredations are discovered by the livestock owner. On

these grazing sites, the payment for each confirmed wolf depredation

will be the full market value for one commercial livestock. The pay-

ment for each probable wolf depredation will be half the full market

value for one commercial livestock.

(d) For losses caused by bear or cougar, livestock value will be

determined by the market value((s)) for an animal of the same breed,

sex, and average weight at the time the animal((s—a¥re)) iIs lost.

((€e)—Fhe—departmentmayutilHizethe—servicesof a—certified
Hvestock—-appratser—to—assistin—the—evaluation—of Hvestock—<laims-))

(10) Claims for higher than normal livestock losses, reduced
weight gains, or reduced pregnancy rates due to harassment of live-
stock caused by wolves must include:

(a) At least three consecutive years of records ((prier—te)) pre-

ceding the year of the claim. Claims will be assessed for losses iIn
excess of the ((previoeus)) preceding three-year running average;

(b) The losses must occur on large pastures or range land used
for grazing, lambing, or calving where regular monitoring of livestock
is impractical (and therefore discovery of carcasses infeasible) as

determined by the department;

12



(c) Verification by the department that wolves are occupying the
area;

(d) The losses cannot be reasonably explained by other causes;

(e) Compliance with the department®s preventative measures check-
list, or damage prevention cooperative agreement, or a waiver signed
by the director.

(11) Compensation paid by the department combined with any other
compensation may not exceed the total assessed value of the
((assessed)) loss.

(12) Upon completion of an evaluation, the department will notify
the claimant of its decision to either deny the claim or make a set-

tlement offer (order). The claimant has sixty days from the date re-

ceived to accept ((the—department=s)), sign, and mail to the depart-

ment the original offer for settlement of the claim. If the claimant

wishes to appeal the offer, they must request an informal resolution

or adjudicative proceeding as described in WAC 220-440-230. ((Fhe—aec-

to—the department-)) The appeal must be In writing and may be mailed

or submitted by email. If no written acceptance or request for appeal

iIs received within sixty days of receipt of the settlement offer, the

offer i1s considered rejected and not subject to appeal.

13



(13) If the claimant accepts the department®s offer, the depart-
ment will ((send)) provide payment to the claimant within thirty days
from receipt of the written acceptance document(s).

(14) The department will prioritize payment for livestock losses
in the order the claims were received or upon final adjudication of an
appeal. IT the department is unable to make a payment for livestock
losses during the current fiscal year, the claim shall be held over
until the following fiscal year when funds become available. As fund-
ing becomes available to the department under this section, RCW
77.36.170, or any other source, the department must pay claims iIn

((the—chronelogie)) chronological order. Claims that are carried over

will take first priority and receive payment before any new claims are
paid. The payment of a claim included on the list maintained by the
department under this section is conditional on the availability of
specific funding for this purpose and iIs not a guarantee of reimburse-
ment.

[Statutory Authority: RCW 77.04.012, 77.04.013, 77.04.020, 77.04.055,
and 77.12.047. WSR 17-05-112 (Order 17-04), amended and recodified as
§ 220-440-180, filed 2/15/17, effective 3/18/17. Statutory Authority:
RCW 77.04.012, 77.04.020, 77.04.055, 77.12.047, 77.12.240, 77.12.320,

77.12.150, 77.15.245, and chapter 77.36 RCW. WSR 16-04-066 (Order 16-
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18), 8§ 232-36-210, filed 1/28/16, effective 2/28/16. Statutory Author-
ity: RCW 77.04.012, 77.04.055, 77.12.047, 77.12.240, chapter 77.36
RCW, and 2013 c 329. WSR 13-22-056 (Order 13-282), § 232-36-210, filed
11/4/13, effective 12/5/13. Statutory Authority: RCW 77.04.012,
77.04.020, and 77.04.055. WSR 10-13-182 (Order 10-156), 8 232-36-210,

filed 6/23/10, effective 7/24/10.]
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WAC 220-440-180  Application for cash compensation for livestock damage or domestic
animal-Procedure.

RECOMMENDED ADJUSTMENTS

The following adjustments are proposed since the Code Reviser (CR-102) filing and are already
included in your notebook.

Page 10

e Change: Under (9)(b) added “if applicable.”

e Rationale: Subtracting the salvage value when determining the compensation value of a bull
only applies if the remains of the carcass is, in fact, salvageable. In many cases, the carcass
has been consumed or otherwise deteriorated to the point where it is not salvageable and has
no value.
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Summary of Public Comments Received During the Official Comment Period
and WDFW Response:

WAC 220-440-170 Payment for livestock damage and other domestic animals-Limitations

Five members of the public provided comments on the proposed changes, which ranged from
generally do not agree, neutral, and generally agree. General themes of the comments included: more
timely reimbursement of claims, including compensation for pregnancy losses under indirect claims,
and including a declaration sheet that producers sign indicating they have exhausted all sources of
compensation from non-profit organizations.

WAC 220-440-180 Application for cash compensation for livestock damage or domestic animals-
Procedure
Five members of the public provided comments on the proposed changes, which ranged from

neutral to generally agree. General themes included: clarify the replacement value of depredated bulls
and horses.
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CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (August 2017) DATE: October 18, 2017

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 17-21-094

Agency: Washington Department of Fish and Wildlife (WDFW)

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 17-12-115 on June 7, 2017 ; or
1 Expedited Rule Making--Proposed notice was filedas WSR ______; or

[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

[ Proposal is exempt under RCW ____.

Title of rule and other identifying information: (describe subject)
WAC 220-440-170 Payment for livestock damage and other domestic animals-Limitations.
WAC 220-440-180 Application for cash compensation for livestock damage or domestic animal-Procedure.

Hearing location(s):

Date: Time: Location: (be specific) Comment:
December 8-9, 2017 |8:00 a.m. |Natural Resources Building
Room 172

1111 Washington Street SE
Olympia, WA 98501

Date of intended adoption: January 19-20, 2018 (Note: This is NOT the effective date)

Submit written comments to:

Name: Wildlife Program

Address: PO Box 43200, Olympia, WA 98504
Email: wildthing@dfw.wa.gov

Fax: (360)902-2162

Other: https://www.surveymonkey.com/r/29ZPM7V
By (date) November 8, 2017

Assistance for persons with disabilities:
Contact Tami Lininger

Phone: (360) 902-2267

Fax:

TTY: (800) 833-6388

Email: tami.lininger@dfw.wa.gov

Other:

By (date) December 1, 2017

Purpose of the proposal and its anticipated effects, including any changes in existing rules:
220-440-170 Payment for livestock damage and other domestic animals

The purpose of the proposal is to align WAC 220-440-170 with RCW 77.36.110, so that a livestock producer must

exhaust all available compensation from non-profit organizations before receiving payment from WDFW. The
anticipated effect is to improve consistency in the language between law and rule, and to provide a more
streamlined process for assessing submitted claims.

220-440-180 Application for cash compensation for livestock damage or domestic animal

Page 1 of 4
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https://www.surveymonkey.com/r/29ZPM7V

The purpose of the proposal is to clarify that a livestock producer can use an independent assessor, or market
sales receipts from their last sale or their next upcoming sale to estimate the value of their damaged livestock,
and to align WAC 220-440-180 with the payment schedule in the wolf plan for confirmed/probable wolf
depredations on grazing areas greater than/less than 100 acres.

Reasons supporting proposal:
220-440-170 Payment for livestock damage and other domestic animals
Makes rule consistent with state law and produces a more streamlined process for assessing submitted claims.

220-440-180 Application for cash compensation for livestock damage or domestic animal
Makes rule consistent with WDFW'’s Wolf Conservation and Management Plan and produce a more streamlined
process for assessing submitted claims.

Statutory authority for adoption: RCW 77.04.012, 77.04.020, 77.04.055, 77.12.047, 77.36.170, and 77.36.180

Statute being implemented: RCW 77.04.012, 77.04.020, 77.04.055, 77.12.047, 77.36.170, and 77.36.180

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.

Name of proponent: (person or organization) Washington Department of Fish and Wildlife U] Private
U] Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone

600 Capitol Way North

Drafting: Eric Gardner Olympia, WA 98501

(360) 902-2515

600 Capitol Way North

Implementation:  Eric Gardner Olympia, WA 98501

(360) 902-2515

600 Capitol Way North

Enforcement: Steve Bear Olympia, WA 98501 (360) 902-2373

Is a school district fiscal impact statement required under RCW 28A.305.1357? O Yes No
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?
I Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:

Page 2 of 4
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Phone:
Fax:
TTY:
Email:
Other:
No: Please explain: The rule proposal does not require a cost-benefit analysis.

Page 3 of 4
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[J This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

U RCW 34.05.310 (4)(b) RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
U RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
U RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

1 No Briefly summarize the agency’s analysis showing how costs were calculated.

] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: October 18, 2017 Signature:

Name: Scott Bird M 5! f

Title: Rules Coordinator

Page 4 of 4
21




	TOC
	Summary Sheet
	OTS-8925.1
	OTS-8926.3
	Recommended Adjustments
	WAC 220-440-180     Application for cash compensation for livestock damage or domestic animal-Procedure.
	Page 10

	Public Comment Summary
	WSR 17-21-094 Supplemental



