Calculation of Actual Costs of Producing Copies of Public
Records — Briefing, Public Hearing and Decision.
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Summary

Meeting dates: February 8-10, 2018

Agenda item: Calculation of Actual Costs of Producing Copies of Public Records
— Briefing, Public Hearing and Decision.

Presenter(s): Bill Falling, Information Governance Program Manager; Scott Bird,
Rules Coordinator

Background summary:

Based on the passage of Engrossed House Bill 1595 during the 2017 legislative
session, state agencies including the department became authorized to charge for
certain fees for records under RCW chapter 42.56. The new fees include a nominal cost
for each electronic record, including each gigabyte, and the actual costs for specialized
{T data services. The department has declared that the calculation of actual costs to
produce public records would be unduly burdensome and has elected to go with the
default fee provisions in the new law

Policy issue(s) you are bringing to the Commission for consideration:

The department must amend its existing records rules in chapter 220-120 to conform
with new legislation passed in 2017.

Public involvement process used and what you learned:

No public input has been received since the posting and publication of the rule
proposal. In- addition, the department website provided instructions, associated
documents, a timeline and the ability to submit and comment on the proposal online.
The public was also invited to comment at this Commission meeting. -

Action requested:

Requesting approval and adoption of the proposed WAC amendments.

Draft motion language:

Move to approve the amendments of WAC regulaticns 220-120-020, -040, -050, -060, -
070 and -070 as presented by staff.

Justification for Commission action:
The proposed amendments conform to legisiatior passed in 2017.

This action is further justified under RCW 77.12.047.

Communications Plan:

Once the proposal is adopted, the department will be posting an update to the public on
its rules webpage to update the amendments to the WAC provisions. The department
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will also update the legislative links to its WAC provisions that are currently located on
its website

Form revised 12/5/12
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CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER
STATE OF WASHINGTON
FILED
DATE: N ber 01, 2017
CR-102 (October 2017) TME: S4B AR
(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 17-22-132

Agency: Department of Fish and Wildlife (WDFW)

X Original Notice
O Supplemental Notice to WSR
[J Continuance of WSR

X Preproposal Statement of Inquiry was filed as WSR 17-15-048 filed on July 11, 2017 ; or
O Expedited Rule Making--Proposed notice was filed as WSR _____; or

Ll Proposal is exempt under RCW 34.05.310(4) or 34.05.330{1); or

O Proposal is exempt under RCW .

Title of rule and other identifying information: (describe subject) The department is amending the following ruies as they
relate to copy costs of department documents:

229-120-020 Public records officer

220-120-040 Requests for public records

220-120-050 Processing requests for public records
220-120-060 Costs of providing public records
229-120-G70 Exemptions

220-120-080 Review cf denials of public records requests

Hearing location(s):

Date: Time: Location: {be specific) Comment:
February 9-10, 2018 8:00 a.m. |Natural Resources Building !
' Room 172

1111 Washington Street SE
Clympia, WA 98501

Date of intended adoption: March 17, 2018 (Note: This is NOT the effective date)

Submit written comments to:

Name: Scott Bird, WDFW Rules Coerdinator

Address: 600 Capito! Way N. Olympia, WA 98501-1091
Emaii: Rules.Coordinator@dfw.wa.gov

Fax: {(360) 802-2155

Other:

By (date) November 30, 2017

Assistance for persons with disabilities:

Contact Delores Noyes

Phone: (360) 902-2349

Fax:

TTY: (360) 902-2207

Email: Delores.Noyes@dfw.wa.gov
Other:

3y (date) January 30,2018

Page 1 of 4
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iPurpose of the proposal and its anticipated effects, including any changes in existing rules: The department is
1amending its rules based on passage of HB 1595 which provides legal authority for the department to charge the public for
requested copies of department documents.

Reasons supporting proposal: 2017 legisiation mandates that the department amend its rules concerning copy costs of
department documents

‘Statutory authority for adoption: RCW 77.04.012, 77.04.013, 77.04.055, and 77.12.047

Statute being implemented: RCW 42.56.120

Is rule necessary because of a:

Federal Law? O Yes X No
Federal Court Decision? O Yes X No
State Court Decision? O Yes X No

i yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.

Name of proponent: (person or organization) Washington State Department of Fishing and Wildiife [ Private
{(WDFW) , O Public
X Govemmental

Name of agency personne! responsible for:

Name Office Location Phone
Drafting: Bill Falling 1111 Washington Sireet, Olympia, WA 98501 360-802-2221
impiementation:  Bill Falling 1111 Washington Street, Olympia, WA 28501 360-802-2221
Enforcement: Chlef Steve Bear 1111 Washington Street, Olympia, WA 28501 360-902-2373
!s a schooi district fiscal impact statement required under RCW 28A.305.1357? O Yes K No

if yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TiY:

Emall:

Ciher

Is a cost-osnefit enzlysis reguired under RCW 34.05.3287
O VYes: A prefiminary cost-benefit analysis may be cbiained by contasting:
Name:
Address:

e -
Fnaneg

Fax:

Page 2 ¢i4
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' TTY: i
Email:
Other: ‘

I No: Please explain: The proposed rule changes do not affect hydraulics.

Page 3 of 4
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!Regulatbry Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rute proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairess Act {see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

'O This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

0 This rule proposal, or portions of the proposal, is exempt because the agency has compieted the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule. i
!0 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
|adopted by a referendum.

. This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) X RCW 34.05.310 (4)(e)
(Internal government operations) {Dictated by statute)

O RCW 34.05.310 (4)c) O RCW 34.05.310 (4)(f)
(incorporation by reference) (Set or adjust fees)

O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (i) process

' requirements for applying to an agency for a license
or pemmit)

O This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES ’
If the proposed rule is not exempt, does it inpose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

0 Ne  Briefly summarize the agency’s analysis showing how costs were calculated.

U Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the smali business economic impact statement or the detailed cost calculations by
tacti ¢
contacting:

Name:
Address:
Phone:
Fax:
TTY: !
Email: 5
Other:

Date: November 1, 2017 Signature:

Name: Scott Bird M ﬁ&eL

Title: Rules Coordinator

Page £ of 4
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AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-120-020 Public records officer. (1) The department's
public records officer:

(a) Receives all public records requests made to the department;

(b) Provides assistance to persons seeking department public re-
cords;

(c) Oversees the department's compliance with the Public Records
Act, including locating, processing, and releasing records responsive
to public records requests; and

(dy («( X i i

s - =

- - —

R = - = “ v i

+e}¥)) revents the fulfillment of public records requests from
causing excessive interference with essential functions of the depart-
ment

{2) The public records officer can be contacted at:

Public Records Officer

Department of Fish and wWildlife
Office Location:

Natural Resources Building, 5th Floor
1111 Washington Street S.E.

Clympia, WA 98501-1091

Mailing Address:

P.O. Box ((4=3280)) 43146

Olympia, WA ((98504—32068)) 98504-3146

email address: PublicDisclosureRequest@dfw.wa.gov

Current contact infeormation is also available at the department's web
site at http://wdfw.wa.gov.

(3) The public records officer may designate one or more depart-
ment staff to carry out the responsibilities set forth in subsection
(1) of this section; and other staff may process public records re-
quests. Therefore, use of the term public records officer in thisg
chapter may include the public records officer's designee(s) and/or
any other staff assisting in processing public records requests, where
indicated by context.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-120-040 Requests for public records. {1} Any person
wighing to irspect or copy public records of the department must make
the reguest in writing on the departmentis reguest form, or by let-
ter{{+—=ax%s)) or email Lo the office or email address set forth iz WAC
220-120-62C{2). The written reguest must be addressed and sent o the
public records officer and include the follewing information:

(a2} Name of the reguestor;

{b} Address cf the reguestor;

1¢} Other contact information, including telephone number and
emall address, if the reguestor has one;
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(d) Identification of the public records sought, in a form or de-
scription that is adequate for the public records officer to identify
and locate the records; and
(e) The date and time of day of the request.
{2) If the regquestor wishes to have copies of the records made,
whether ha*d copy or electronic, instead of inspecting them, he or she

must so nd*cate in the reques* ( (and—must—either make—a depesit—for

(3) A publiic records request form is available to requestors at
the office of the public records officer and at the department's web
gite at http://wdfw.wa.gov,

(4) The records retention schedule established by the division of

tate archives of the office of the secretarvy of state serves as an
index forx the identification and location of the department records
including those described in RCW 42.56.070(5). The records retention
schedule can be found at either the department's web site or the sec-

retary of state's web site.

AMENDATORY SECTICN (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-120-050 Processing regquests for public records. 1) Ox-
der of processing public records requests. The public records offﬂcer
will process requests in the order allowing the greatest number of re-
quests to be processed in the most efficient manner.

(2) Acknowledging receipt of request. Within five business days
of receipt of the reguest, the public records officer will do one or
more of the following:

ta)  ((M e 2! ' '
Provide the records or provide a web link to Lhe recorg

(b} Send the copies to the 1’equestor if copies are reques_ed and
payment of a deposit for the copies, if any, is made or terms of pay-
ment are agreed upon;

ey i+ * i ‘ 2 i3 i

“4e¥}) Acxnow edge that the department has received the request,
ask for clarificaticn if the request ig unclear, and pnrovide a reason-
alble estimate of time reguired to respond tc the regusst: or

{d} Deny the reguest.

{3) If mo respomse ia received. If the public records ffi cer
does not respond in writing within five business days of receipt of
the request for disclosure, the reguestor should ((consider contest—
ing)} contact the public records officer to ensure that the department
regeived the reguest.

{4} Protezting the rights of cthers. In the event that the ra=-
questad public records contain information that may affect rights of
others and may, the*e”ore, be exempt from disclcosure, the puklic r=-
cords cificer may, pricr to providing the records, give notice to such

P21 OTS-9170.2
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others whose rights may be affected by the disclosure. Such notice
should be glven so as to make it pOSSlble for tbose other versons to

((e

+f-necegsoryr) ) seek a court order to prevent or limit the disclosure.

The notice to the affected persons may include a copy of the request.

{5) Records exemption from disclosure. Some records are exempt
from disclosure, in whole or in part, as provided in chapter 42.56 RCW
and in other statutes. If the depar*mest believes that a record is ex-
empt from disclosure and should be withheld, the public records offi-
cer will state the specific exemptiorn and provide a brief explaration
of why the records or a portion of the record is being withheld. If
only a portion of a record is exempt from disclosure, but the remain-
der is not exempt, the public records officer will redact the exempt
portions, provide the nonexempt nortlons, and indicate to the reques-
tor why portions of the record are being redacted.

(6) Imspections of records.

(a) Consistent with other demands, the department will promptly
provide space to inspect public records it has assembled in response
to a properly submitted public records request. No member of the pub-
lic may remove a document from the viewing area or disassemble or al-
ter any document. If, after inspecting a record or records, the re-
questor wishes to 1"eceive a copy of a particular record or records, he
or she should so indicate to the public records officer. Copies will
be provided pursuant to subsgection (7) of this section.

(b) The requestor must inspect the assembled records within
{ (£aixrey)) fourteen days of the department‘s notification to him or
her that the records are available for 1nsPect10P or couylng The de-
partment will notify the requestor in writing of this requirement and
inform the requestor that he or she should contact the department to
make arrangements to inspect the records. If the requestor fails to
inspect the records within the ((&kixty-day)) fourteen-day period or
make other arrangements, the department may close the request and re-
file the assembled records. If the requestor subsequently files the
game or a substantially similar request, that subsequent request will
be considered a new request and will be processed in the order allow-
ing the greatest number of regquests to be processed in the most effi-
cient manner,

(7) Providing ccopies of records.

{a) Upon request, the department will provide copies of requested
records. Copies may be provided in either hard copy or electronic for-
mat, as requested. The cost Zfor copies ig set fort in WAC
220-12C0-060. I a requestor wishes to obtain a copy of a particular
record or records after inspecting records, he or she should so indi-
cate to the public records officer, who will make the requested copies
or arrange for copying.

{b} Copies may be mailed or emailed to the requestor, or made
available for pickupr at the department’s offices. If the copies are
svaiiabkle for p_ckup at the department's cffices, ihe requestor must
pay for the coples within ((&kixty)) fourteen days cf the department's
notification to him or her that the copies are available for pickup.
The aepartrent will notify the reguestor in writing cf this recuire-
ment and infgrm the reguestcr that he or she should contact the de-
partment to make arrangements to pay for and pick up the copies. If
the regquestor fails tc pay for or pick up the copies within the
( (ehix=ty-day)) fourteen-day vperiod, or fails Lo make other arrange-
ments, the department may close the regusst. :f the requestor subse-
gquently files the same cr a sukstantially similar request, that subse-

[ 3 ] 0TS-9270.
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quent request will be considered a new request and will be processed
in the order allowing the greatest number of requests to be processed
in the most efficient manner.

(8) Electronic records. The process for requesting electroni
public records is the same as for requesting paper public records.
When a person requests records in an electronic format, the public re-
cords officer will provide the ncnexempt records, or portions of such
records that are reasonably locatable, ir an electronic format that is
used by the agency and is generally commercially available, or in a
format that is reasonably translatable from the format in which the
ggency keeps the record.

(9) Providing records in installments. When the request is for a
large number of records, the public records officer may make the re-
cords available for inspection, or provide copies of the records in
installments if he or she reasonably determines it would be practical

to provide the records in that manner. ((Fhe reguestor-must—ingpeet

(10) Closing a withdrawn or abandoned request. ((When)) If the
requestor either withdraws the request or fails to fulfill his or her
obligations to inspect the records or pay the deposit or final payment
for the requested copies, ({ i x = i i i

quest.

{11) Completion of inspection. When the inspection of the reques-
ted records is complete and all requested copies are provided, the
public records officer will indicate that the department has completed
a diligent search for the requested records and has made any located,
nonexempt records available for inspection. Thereafter, the public re-
cords officer may close the request.

(12) Later discovered documents. If, after the department informs
the requestor that it has providéd all available records, the (!/de-
parement)) public records officer becomes aware of additional resvon-
sive documents within one year that existed at the time of the re-
quest, the ((department)) public records officer will promptly inform
the requestor of the additional documents and make them availabie for
inspection or provide copies on an expedited basis.

(13) Pailure to clarify or claim records. The depariment may ask
the requester to clarify what informastion that the recuestor is seek—
ing. If a recuestor fails tc respond to a recuest for clarification
rithin a fourteen-day period., the public records officer mayv clcse the
reguest. If a requestor fails tc claim recoxrds that have been nroduced
withir 3 fourteen-day period, the public records officer mav close the

reguest.

4 ] 0TS-8170.2
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AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-120-060 Coats of providing public records. {1) There is
no fee for 1rsoect1ng public records.

(2) e beot £

6+ ) Pursuant to RCW 42.56. 12“(2), the departmert fﬂnds that it
ig unduly burdensome to calculate the actual costs that it charges for
providing ccpies of public_ records for the following reasons: (a)
Funds were not allocated for performing a study to calculate such ac-
tual costs and the department lacks the necessarv funds to perform a
study and calculations; staff rescurces are insufficient to perform a
study and t¢ calculate such agctual costs; {(b) a study would interfere
with and disrupt other essential deDartment functions. The department
may charge fees for production of copies of public records consistent
with the fee schedule established in RCW 42.56.120 and as published in
the department’s fee schedule available on the denartment web site at
http://wdfw.wa.gov.

(3) Be‘ove copying requested public records, the public records

officer or designee may require a deposit of up to ten vercent of the
estimated costs of copying all of the records. The public records of-
ficer or designee may also reguire payment of the remainder or an in-
stallment of the copying cosis before pnrovidirg all of the records.

{4} The department will not release arny requested copieg of pub-
iic records uniess and until the requestor has paid all conying an
other charges as get forth in this section. '

(5) The department may determine whether customized electronic
access to publig records is recuilred if the devartment est-imates that
the recuest would reguire the usse ¢of information tech no;o Vv expertise
£o0 prepare data compllations. cr provide customized electronic acrcess
servicesg when guch cempilations snd customized access services are not
used by the deparitment for cther decartment purpsossg, Tne denariment
will charge the agctual costs, including ataff Zime and ocutside vender
gosts necessary te reimburge the depariment for sroviding customized
electronic acoess services, :

{51 OT8-3170.2
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6) The department may waive any charges for providin ublic re-

cords at the discretion of the public records officer. This determina-

tion will be made on a case-by-case basig.
(7) Payment. Payment may be made by cash, check, or money order

to the Washington department of fish and wildlife.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17}

WAC 220-120-070 Exemptions. (1} The Public Records Act exempts
a number of types of records from public disclosure (see chapter 42.56
RCW) .

(2) Records are also exempt from disclosure 1if any other statute
exempts or -prohibits disclosure. Requestors should be aware of the
following exemptions outside the Public Records Act, which restrict
the availability of some records held by the department:

(a) Privileged communication under RCW 5.60.060; ((and))

(b) Criminal records history under chapter 10.97 RCW; and

(¢) A list of common record exemptions can be found at the de-
partment web site.

(3) The department is prohibited by statute from disclosing lists
of individuals for commercial purposes.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
31/18/17)

WAC 220-120-080 Review of denials of public records reguests.
(1) Petition for internal administrative review of denial of access.
Any person who objects to the initial denial or partial denial of a
records redquest may petition in writing {(including email) to the pub-
lic records officer for a review of that decision. The petition must
include .a copy of the written statement by the public records cfficer
denying the request.

{2} Consideration of petition Zor review. The public records of-
ficer will promptly provide the petition and any other relevant infor-
mation tc the director of the department. The director or designee
will immed 'ately congider the petition and either affirm or reverse
the denial within two bu51ness days follow ng the department 8 receipt
of the petition, or ({(wi

feq&es%ef—matﬁﬁéiyhagfee—te)} w*ll noti fz the reguestor that more time
is reguired to consider the rpetition.

33

{3} Review by the attorney general's coffice. Pursuant to RO
42.56.530, 1if the department dernies a regquestor access to public re-
cords Lecause it claims the record is exempt, in whoie or in part,
frem discl osure, the regquestor may reguest the attorney general's of-
fice to review the matter. The attorney gensral has adopted ruleg for
such reguests in WAT 44-06-160.

{4} Judicial review. Any person may obtzin court review of deni-
als cf public records reguests pursuant tc RCW 42,56.559 st the con-
clusion 0f two business days after the initial denial, regardless of
any internal administrative appeal.

[ 6] O0TS-9170.2
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